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Commonwealth Edison Company, - ) - N
~ " . : STATE OF ILLINOIS
Petitioner ) - PCB 04215 poyiion Control Board
' ) Trade Secret Appeal - _
v. ).
)
Illinois Environmental Protection Agency, )
Respondent )
Midwest Generation EME, LLC, Yy
Petitioner . ) PCB 04-216
‘ ) Trade Secret Appeal
\ )  (not consolidated)
| )
Illinois Environmental Protection Agency, )
'Respondent ) .
NOTICE OF FILING

To:  Dorothy Gunn, Clerk
Illinois Pollution Control Board
100 West Randolph
Suite 11-500 '
Chicago, Illinois 60601

" Brad Halloran
- Hearing Officer
Ilinois Pollution Control Board
100 West Randolph
. Suite 11-500
Chicago, Illinois 60601

Sheldon A. Zabel
Mary A. Mullen
Andrew N. Sawula
Schiff Harden LLP
6600 Sears Tower -
Chicago, Illinois 60606

Please take notice that today we have filed with the Office of the Clerk of the

Byron F. Taylor

Chante D. Spann

Sidley Austin Brown & Wood LLP.
Bank-One Plaza

10 S. Dearborn

Chicago, Illinois 60603

‘KeithHarlvey S o

Annie Pike
Chicago Legal Clinic, Inc.

205 West Monroe, 4% Floor

Chicago, Illinois 60606

Pollution Control Board an original (1) and nine (9) copies of IEPA’s Response to
Commonwealth Edison’s and Midwest Generation’s Opposition to Consolidation. A
copy is herewith served upon the assigned Hearing Ofﬁcer the attorneys for the.




Petltloner Commonwealth Edison Company, Midwest Generatlon EME, LLC, and the
attorneys for the Sierra Club. .

Dated: Chicago, Illinois
August 6, 2004

LISA MADIGAN, Attorriéy Genéral of the
State of Illinois

MATTHEW DUNN, Chief, Envuomnental Enforcement/
Asbestos L1t1gat10n Division -

[ O

Ann Alexander, Assistant Attorney General and
~ Environmental Counsel ' : |
* Paula Becker Wheeler, Assistant Attorney General
188 West Randolph Street, Suite 2000 ‘ ) ,
© Chicago, Illinois 60601 . | e
312-8143772 - -
312-814-2347 (fax) . CL o
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD = CLERK'S OFFiCE

. Commonwealth Edison Company, ) , AUG 0 6 200[?
) Petitioner ) PCB  04-215 STATE OF ILLINOIS
) Trade Secret AppealpouUtlon Control Board,
v. )
)
Illinois Environmental Protection Agency, )
Respondent )
Midwest Generation EME, LL.C, ) o S
Petitioner . ) PCB 04-216
) Trade Secret Appeal N
V. ) (not consolidated) - :
) :
Ilhnors Environmental Protection Agency, )
Respondent )

IEPA’S RESPONSE TO COMMONWEALTH EDISON ’SAND
MIDWEST GENERATION’S OPPOSITION TO CONSOLIDATION

Respondent, .Illin'ois Environrnental Protebtion Agency. (“IEPA”), by Lisa Madigan;
Attorney General of the State of Tilinois, herewith submits its response.'to the ‘Opposition to.
“ Consolidation pleadings separately submitted by Midwest Generation EME, LLC (“Midwest L
‘Generatlon”) and Commonwealth Edison (“Com Ed”) to the Board mn this matter.
1. . | Appellants disregard entirely the fact that the sahent Issue in this proceedmg will -
~be the legal,:‘not factual, 1ssue of whether the rnformatlon for which trade secret protection is :
claimed constitutes emission data that is exempt from trade secret prOteotion 'underthe Clean Air .‘
Act asincorporated into the Illinois Environmental Protection Act. ‘Moreoi/er, While appellants
'_ correctiy point out a small number of differences between the two appe‘als they never
: demonstrate how these differences justify entirely separate proceedmgs for these two _
overwhehmngly 51m11ar matters. Indeed, it remains clear that proceeding separately would result

i

in massive duphcatlon of effort, and thus a significant waste of the Board’s resources




2. | Entirely unaddressed in either appellant’s opposition to corisolidation is the fact
that the overarChing issue in these proceedings will .be whether the 'inforrnathn fo'r’vsrh‘jch B
| protection is sought constitutes emission data for purposes of Clean Air Act § 114(c), 42 US.C.
7417(c) and 415 ILCS 5/7—~a legal issue that is identical with respect to both appellants
Respondent IEPA is requesting that the Board determine that the information in que'stron ﬁts the- \

definition of § 114(c) emission data set forth in the USEPA regulations at 40 CFR.

2.301(2)(2)(i), which encompasses any “Information necessary to detennine* the identity, amount,
frequency, concentration, or other characteristics (to the extent related to air quality) of the |

emission which, under an applicable standard or limitation" the source was authorized to emit

1

(including, to the extent necessary for such purposes a descnpuon of the manner or rate of

i
]

operatlon of the source).” See 415 ILCS 511 (emrssmn data exempted ﬁ'om trade secret
protection to the same extent as under the federal Clean Air Act). Here, for reasons_that willbe .
elabcrated upon in the procee‘ding,j the inforntatlon forwhich trade secret p/rotection is clalmed is
essential to a deterrnination as to Whether its emissions were lawful under th_e :New‘Sourcet
Review reouirements of the Clean Air Act. Since this specific iﬂssue has"notbeen directl}; .‘
addressed l)y the Board previously, and 1ts resolution will ha\re wlde-reaching \'precedential_ |
impact, it is essential that theBoardissue‘ a unified ruling rather than running the rlsk of ‘.
conﬂlcting rulings in separate proce’edings‘. | .1 |

3. Leavmg aside th1s cnt1ca1 issue, Appellants have fa11ed to. point to any differences
between the two proceedlngs that would justify keeplng them separate Appellants in the ﬁrst -
1nstance complam that since Com Ed has» asserted a claim in addition to the claims Jomtly
asserted by the two companies, its time will be wasted 1f itis required to he'pre\se}nt for the

\

portion of the proceedings devoted to that additional Com Ed claim. Midwest ’:_Generation’s’




EME LLC’s Opposition to Consolidation (“Midvifes't Generation,'Opposition”) 92. "l“his
argument 1gnores the obvious fact that keeping the two proceedmgs separate will waste the
Board s time, not to mention respondent IEPA’s, as the Board would be compelled to conduct
identical parallel proceedings on the major issue that both appeals share in cornmon.‘ A far more
appropriate solution to Midwest Generation’s concern is for Midwest Generation simply to be
given permissmn to decline to ‘appear for those portions of the proceedlng that do not concern it.
4. | Appellants next assert that notw1thstand1ng the fact that 1dentical documents are
at issue in both proceedings, the two Would require ‘separate factual determmatmns;” Midwest

'Gen_eration Opposition § 4. However, the purported distinctions between the facts applicable to

‘the two appellants are illusory.

5. The first factual issue highlighted by Midwest Generation — whether appel'lants

properly complied with procedures for making a trade secret claim — does not exist at all in this -

' proceeding, as respondent IEPA has not raised it and does not intend to.

6. The second factual issue — purportedly “whether the petitioner has published or

' dissemlnated the CPR” (emphasis added) — is misstated by Midwest Generation 50 as to imply
. that trade secret protections hinge on the party s conduct rather than the status of the information
zitself such that separate determmatlons Would be required for each party In fact the relevant

issue under the govermng regulations is not whether a particular party published or disseminated

the information at issue, but Whether ‘[t]he article has not been pubhshed disseminated or

o otherw15e become a matter of general public knowledge —1 e. by anyone, not necessarily by the
‘ _‘ : particular party before the Board 35 Ill Adm. Code 130. 208(a)(2)(A) Thus the facts relevant

" to that issue — going to whether the information is public or not —are 1dentical for both

appellants.




|

1. Thé third facttial iééﬁe - wﬁether the iﬁformation' has comi) etitive value to each
peti‘tioner - again implies a divergenée thaf is lafgely illuéory. | Only MidWe_s't Géneratign has
prov1:dcd any specifics in its statem’ent‘of justification as the éorﬁpetitive value. of the information
_ ie., tha’; if could purportedly aleﬁ compeﬁtors to expenditures at its plants that,Qp‘ﬁld shift the "
company’s cost position in the marketplace and-'al.ter ﬁltufc maintenance expec;‘cations.. ComBEd
cénnot assert any such interest, as itno lon’ge; owhs the plants — the most it can c;ffcr is an
‘ overwhelmingly Vague reference to coﬁcerﬁ with its “ox}erali businesé strategiés,‘p.ast and

present.” Givéri Com Ed’s clear lack of ariyv direct ihterest m information peftaining\ to thé f)lants |
it no ldngcr owns, it is unlikely that the issu’es‘ éf c_oxﬁpetitivg value Wi{ll' éx£eﬁd béyond those

raised by Midwest Generation. TQ the extent they dé atl all, as qt;fed g‘bove, the inconyenience to
the Board of holding entirely separate pfoceediﬁgs fal‘r.outweighs anyﬁlarginal irllv“con‘veﬁiehciefto
MidwestGen:er‘ation. ; | B | o ' h - . o B
8. | Notwithstanding whatever minéf‘aifferences, if any, fhat rrllaty1 eXist in the fab_tuai
proof that vﬁll be offeréd by the two appellémts, neither has preéented any iriférfnaﬁon to suggest
that the burdehs of proof would‘ Vary l.)e‘t\weén' the two, oﬁe of the eiéxﬁents Qf a qusoliﬁatioh \_ |
determination under 35 II1. Adm. Code 101.406. ‘R_egardless of tﬁe particularl factuél claim at
iséue, the burden remains- on .akpvpell‘ants to p;OVe fhoée élaims iﬁ alc_cordance\w'ith tﬁé Bc‘)ard’s.
June 17 .ofdér and ‘authoritigs cited thereiﬁ. |
9. . Appellants assert furt\hef \thvat s,iﬁpe the S/ier_ra Club has ’n'ovt r\no\v’ed to iptervene in
MidWESt Gen‘,el‘ation’.s appeal, only Com Ed’s"Midwest Generatizqrn woﬁld be prejﬁdicéd .‘by X
_ vconsoh'détion. Thfs is‘sueii‘s now mgot i\n‘ligll;lt of Sierfz; Club’s motioh for intervention in th“e‘

Midwest Generation appeal filed August 3, 2004. |

x




10. / ‘ Finally, Midwgst Generation states that; while ‘it hés ﬁlbﬁéd for fgéonsiderétiqn of |
the Board’s order that the hearing be held on the record, “Com Ed ‘may not want this order |
reconsidéfe(i.” vMidW.eSt Generation Opposition | 6. However, in; its own duréory submission,
Com Ed never indicates that this is the éase, saying nothing one way or the chér as to whether it
would supp'ort‘suéh a motioﬁ. Mor¢ importantly, hbwever, the ground for Midwest Generation’s
motion is that thé relief it seeks is a r.équirement of cohstitutional due process. Ifthi}s'We‘re the
case, and due process required that the motion be grantcd, then it vs./o.uld: Be irrelévant tto the
Board’s decision on the motic;n whether Com Bd had joined it. |
Dafed: Chicdgo, Tllinois |

August 6, 2004
* LISA MADIGAN, Attorney General of the
State of 1111n01s |

MATTHEW DUNN Chief, Env1ronmenta1 Enforcement/
Asbestos L1t1 gation Division

wlofons

Ann Alexander, Assistant Attorney General and
.Environmental Counsel

Paula Becker Wheeler, Assistant Attorney General

188 West Randolph Street, Suite 2000

Chicago, Illinois 60601

- 312-814-3772

. 312-814-2347 (fax) |




BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

Commonwealth Edison Company,

y
- Petitioner ) PCB :04-215
' ) Trade Secret Appeal
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S | )
Illinois Environmental Protection Agency, )
Respondent )
Midwest Generation EME, LLC, ) S
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CERTIFICATE OF SERVICE

I hereby certify that I did on the 6™ Day of August 2004 send by Fifst Class Mail,
“with postage' thereon fully paid and deposited into the possession of the United Stateé E
Postal Service, one (1) original and nine (9) copies of the foliowing instruments entitled

Notice of Filing and IEPA"s'Response to CommonWealth Edison’s and‘MidWést o
* Generation’s Opposition to Consdlidatipn to
To: - Dorothy Guhn, Clerk
~ Illinois Pollution Control Board
100 West Randolph

Suite 11-500

Chicago, Illinois 60601 -
| and a true and correct copy of the same foregoing instrume'nts, by First Class Mail with

postage thereon fully paid and deposited into the possession of the United Statgs Postal

- Service, to:

il e




Byron F. Taylor’ | ' © Keith Hafley ‘

Chante D. Spann ; - Annie Pike

Sidley Austin Brown & Wood LLP Chicago Legal Clinic, Inc. . -
Bank One Plaza - 205 West Monroe, 4™ Floor

10 S. Dearbomn . Chicago, Illinois 60606

Chicago, Illinois 60603

- Sheldon A. Zabel
Mary A. Mullen
Andrew N. Sawula
Schiff Harden LLP
6600 Sears Tower
Chicago, Illinois 60606

Dated: Chicago, Illinois |
August 6, 2004

LISA MADIGAN, Attorney General of the
State of Ill1n01s

MATTHEW DUNN Chlef Envuonmental Enforcement/
_Asbestos Litigation Division

BYf o'

exander Assistant Attorney General and
. Env1ronmental Counsel: ‘
Paula Becker Wheeler, Assistant Attorney General
- 188 West Randolph Street, Suite 2000
Chicago, lllinois 60601
312-814-3772
312-814-2347 (fax)






