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CommonwealthEdison’sandMidwest Generation’sOppositionto. consolidation.A
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Petitioner,CommonwealthEdisonCompany,MidwestGenerationEME, LLC, andthe
attorneysfor theSierraClub. .

Dated: Chicago,Illinois
August6, 2004

LISA MADIGAN, AttorneyGeneralofthe
Stateofillinois

MATTHEW DUNN, Chief,EnvironmentalEnforcement!
AsbestosLitigation Division

BY:~~7~
AnnAlexander,AssistantAttorneyGeneraland~,

EnvironmentalCounsel

PaulaBeckerWheeler,AssistantAttorneyGeneral
188 WestRandolphStreet,Suite2000
Chicago,Illinois 60601
312-814-3772
312-814-2347(fax)



BEFORE THE ILLINOIS POLLUTION CONTROL BOARD CLERK’S OFFICE

CommonwealthEdison Company, ) . . . AUG 062004
Petitioner . ) PCB 04-215 STATE OF ILLINOIS

) Trade SecretAppealPQllUtIOn ControlBoard,
v. )

)
Illinois Environmental Protection Agency, )

Respondent )

Midwest GenerationEME, LLC, ) . .

Petitioner ) PCB 04-216
) Trade SecretAppeal

V. . ) . (not consolidated)
)

Illinois Environmental Protection Agency, ) . ~.

Respondent . )

IEPA’S.RESPONSETO COMMONWEALTH EDISON’S AND
MIDWEST GENERATION’S OPPOSITION TO CONSOLIDATION ...

Respondent,Illinois EnvironmentalProtectionAgency(“JEPA”), by Lisa Madigan,

AttorneyGeneraloftheStateofIllinois, herewithsubmitsits responseto theOppositionto

Consolilationpleadingsseparatelysubmittedby MidwestGenerationEME, LLC (“Midwest

Generation”)andCommonwealthEdison(“Corn Ed”) to theBoardin thismatter.

1 Appellantsdisregardentirelythefactthat thesalientissuein this proceedingwill

be thelegal, not factual,issueofwhethertheinfonnationfor whichtradesecretprotectionis

claimedconstitutesemissiondatathat is exemptfrom tradesecretprotectionunderthe CleanAir.

Act asincorporatedinto theIllinois EnvironmentalProtectionAct Moreover,while appellants

correctlypointout a small numberofdifferencesbetweenthetwo appeals,theynever

demonstratehowthesedifferencesjustify entirelyseparateproceedingsfor thesetwo .

overwhelminglysimilarmatters Indeed,it remainsclearthatproceedingseparatelywould result

inmassiveduplicationofeffort, andthusa significantwasteoftheBo rd’s resources. .



2. Entirelyunaddressedin eitherappellant’soppositionto consolidationis the fact

thattheoveraróhingissuein theseproceedingswill bewhethertheinfor~nationfOr which

protectionis soughtconstitutesemissiondatafor purposesofCleanAir Act § 114(c), 42 U.S.C.

7417(c) and415 ILCS 5/7 — alegalissuethatis identicalwith respectto bothappellants

RespondentIEPA is requestingthat theBoarddeterminethat the informationin questionfits the

definitionof § 114(c)emissiondataset forth in theUSEPAregulationsat 40 C,F.R. -

2.301(a)(2)(i),which encompassesany“Informationnecessaryto determinethe‘identity, amount,

frequency,concentration,orothercharacteristics~(to theextentrelatedto air quality) ofthe

emissionwhich, underan applicablestandardor limitation, thesourcewasauthorizedto emit

(including, to theextentnecessaryfor suchpurposes,a descriptionofthemannerorrateof

operationofthe source)” ~ 415 ILCS 5/7 (emissiondataexemptedfrom tradesecret

protectionto thesameextentasunderthefederalCleanAir Act). Here,for reasonsthatwill be

elaborateduponin theproceeding,the informationfor whichtradesecretprotectionis claimedis

essentialto adeterminationasto whetherits emissionswerelawful undertheNew Source

ReviewrequirementsoftheCleanAir Act. Sincethis specific issuehasnotbeendirectly, ..

addressedby theBoardpreviously,andits resolutionwill havewide-reachingprecedential

impact,it is essentialthattheBoardissueaumfiedruling ratherthanrunningtherisk of

conflictingrulings in separateproceedings. , , . , ,

3 Leavmgasidethis critical issue,Appellantshavefailedto pointto anydifferences

betweenthetwo proceedingsthatwouldjustifykeepingthemseparateAppellantsin thefirst

instancecomplainthat sinceCornEdhasassertedaclaimin additionto theclaimsjointly

assertedby thetwo companies,its time will bewastedif it is requiredto bepresentfor the

portionoftheproceedingsdevotedto that additionalCornEd claim Midwest Generation’s



EME, LLC’s Oppositionto Consolidation(“Midwest GenerationOpposition”)¶ 2. This

argumentignorestheobviousfact thatkeepingthetwo proceedingsseparatewill wastethe

Board’stime, not to mentionrespondentJEPA’s,astheBoardwould becompelledto conduct

identicalparallelproceedingsonthemajorissuethatbothappealssharein common. A farmore

appropriatesolutionto Midwest Generation’sconcernis for Midwest Generationsimplyto be

givenpermissionto declineto appearfor thoseportionsoftheproceedingthatdo ‘not concernit.

4. Appellantsnextassertthat, notwithstandingthefactthat identicaldocumentsare

at issuein bothproceedings,thetwo would require“separatefactualdeterminations.”Midwest

GenerationOpposition¶ 4. However,thepurporteddistinctionsbetweenthefactsapplicableto

thetwo appellantsareillusory. ‘ ‘ ,

5. Thefirst factualissuehighlightedby MidwestGeneration— whetherappellants

properlycompliedwith proceduresformaking atradesecretclaim — doesnot existat all in this

proceeding,asrespondentIEPAhasnotraisedit anddoesnot intendto.

6. Thesecondfactualissue— purportedly“whetherthepetitionerhaspublishedor

disseminatedthe CPR”.(emphasisadded)— is misstatedbyMidwest Generationsoasto imply

that tradesecretprotectionshingeon theparty’s conductratherthanthe statusofthe information

itself, suchthat separatedeterminationswouldbe requiredfor eachparty. In fact,therelevant

issueunderthegoverningregulationsis notwhetheraparticularpartypublishedor disseminated

theinformationatissue,butwhether“{t]he articlehasnotbeenpublished,disseminatedor

otherwisebecomeamatterofgeneralpublic knowledge”— i.e.,by anyone,notnecessarilyby the

particularpartybeforetheBoard. 35 Ill. Adm. Code l30.208(a)(2)(A). Thus,thefactsrelevant

to thatissue— going to whetherthe informationis public ornot — areidenticalfor both

appellants. ‘ “ ‘ ‘



7. Thethird factualissue— whetherthe informationhascompetitivevalueto each

petitioner— againimpliesadivergencethatis largelyillusory. ‘Only Midwest Generationhas

providedanyspecificsin its statementofjustificationasthecompetitivevalue.oftheinformatiôn

— ~ that it couldpurportedlyalert competitorsto expendituresatits plantsthatwould shift the

company’scostpositionin themarketplaceandalter futuremaintenanceexpectations.Corn Ed

cannotassertanysuchinterest,asit no longerownstheplants— themostit Canoffer is an

overwhelminglyvaguereferenceto concernwith its “overall businessstrategies,’pastand

present.”GivenCorn Ed’sclearlackof anydirectinterestin informationpeftainingto theplants

it no longerowns, it is unlikely thatthe issuesofcompetitivevaluewill extendbeyondthose

raisedby Midwest Generation.’To the extenttheydo at all, asnotedabove,the inconvenienceto

theBoardofholdingentirelyseparateproceedingsfar outweighsanymarginalinconvemenceto

Midwest Generation., ‘ . , ‘ ‘ ‘ . ‘

8. Notwithstandingwhateverminor‘differences,if any,thatmayexist in the, factual

proofthatwill beofferedby thetwo appellants,neitherhaspresente4any informationto suggest

that’theburdensofproofwould varybetweenthetwo, oneoftheelementsof aconsolidation

determinationunder35 Ill. Adm. Code101.406. Regardlessof theparticularfactualclaim at

issue,theburdenremainson appellantsto provethoseclaimsin accordancewith theBoard’s

June17 orderandauthoritiescitedtherein

9 Appellantsassertfurtherthat sincetheSierraClub hasnotmovedto intervenein

Midwest Generation’sappeal,only CornEd’s,Midwest Generationwouldbeprejudicedby

consolidation This issueis now moot in light of SierraClub’s motion forinterventionin the

Midwest Generationappealfiled August3, 2004



10 Finally, Midwest Generationstatesthat,while it hasmovedfor reconsiderationof

theBoard’sorderthatthehearingbeheldon therecord,”CornEdmaynot wantthis order

reconsidered.”Midwest GenerationOpposition¶ 6. However,in its owncursorysubmission,

Corn Edneverindicatesthatthis is thecase,sayingnothingonewayortheotherasto whetherit

would supportsuchamotion. Moreimportantly,however,thegroundfor Midwest Generation’s

motionis that thereliefit seeksis arequirementofconstitutionaldueprocess.If this,werethe

case,anddueprocessrequiredthat themotionbe granted,thenit would be irrelevantto the

Board’sdecisionon themotionwhetherCorn Edhadjoinedit. ‘

Dated: Chicago,Illinois ‘ ‘ , ‘

August6, 2004 ,

LISA MADIGAN, AttorneyGeneralof the
StateofIllinois ‘

MATTHEW DUNN, Chief,EnvironmentalEnforcement!’
AsbestosLitigation Division ‘ . ‘

BY(~~
Ann Alexander,AssistantAttorneyGeneraland ‘ , ‘

.EnvironmentalCounsel ‘ .‘ ‘ , ,

PaulaBeckerWheeler,AssistantAttorneyGeneral , . ‘ ‘ ‘ ‘ ‘ ,

‘188WestRandolphStreet,Suite2000 ‘ , , , ‘

Chicago,Illinois 60601 ‘ ‘ ‘ ‘ ‘ ‘ , ‘ , ‘ ‘ ,

312-814-3772‘ , ‘ , , ‘. ‘ , ‘

312-814-2347(fax) ‘ ‘ ‘ . ‘ , ,
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CERTIFICATE OF SERVICE

I herebycertify that I did on the
6

th DayofAugust2004sendby First ClassMail,

with postagethereonfully paidanddepositedinto thepossessionoftheUnitedStates‘ b
PostalService,one(1) original andnine(9) copiesofthefollowing instrumentsentitled

NoticeofFiling andIEPA’s Responseto CommonwealthEdison’sandMidwest

Generation’sOppositionto Consolidationto ‘

To: DorothyGunn,Clerk ‘ ‘ ‘

Illinois Pollution ControlBoard ,

100 WestRandolph
Suite11-500
Chicago,Illinois 60601’

andatrue andcorrectcopyofthe sameforegoinginstruments,by First ClassMail with

postagethereonfully paidanddepositedinto thepossessionoftheUnitedStatesPostal.

Service,to: , , , ‘



ByronF. Taylor’
ChanteD.Spann
SidleyAustinBrown & WoodLLP
BankOnePlaza
10 S. Dearborn
Chicago,Illinois 60603

SheldonA. Zabel
MaryA. Mullen
AndrewN. Sawula
SchiffHardenLLP
6600SearsTower
Chicago,Illinois 60606

Dated: Chicago,Illinois
August6, 2004

LISA MADIGAN, AttorneyGeneralofthe
StateofIllinois

AnnAfexander,AssistantAttorneyGeneraland
EnvironmentalCounsel.

PaulaBeckerWheeler,AssistantAttorneyGeneral
188WestRandolphStreet,Suite2000 H

Chicago,Illinois 60601 , ‘ ,

312-814-3772 , ,

312-814-2347(fax)

KeithHarley
AnniePike
ChicagoLegalClinic, Inc.
205WestMonroe,

4
th Floor

Chicago,illinois 60606

MATTHEW DUNN, Chief,EnvfronmentalEnforcement/
AsbestosLitigation Division ‘

BY:




